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build up a beautiful argument, which would very likely mislead the jury. 
In other words, it seems to me, it is wholly immaterial. The jury knows 
he didn't testify; the jury makes the argument itself; somebody on the 
jury is going to do the arguing when they get into the jury room; and 
the state can point out that the evidence has not been disputed, and 
that it is before them uncontradicted. And if that isn't all the comment 
amounts to any way, I would like to know what it is. The only possible 
case where it could be of any benefit to the'prosecutor to be permitted to 
comment upon the failure of the defendant to take the stand is that in 
which an alibi was the defense, and other witnesses had testified to the 
fact that that defendant was not at the place of the commission of the 
crime, and could not have been there. Now, of course, the prosecutor 
could not say that there has been no dispute of the proposition that the 
defendant had been at the place when the crime was committed, because 
other witnesses had testified to it. I am not so sure that he could not say 
who were the people who said the defendant was not there and then name 
them. I think he might very properly say that because it is in the record. 
I don't see any objection to it. But I think there are so many things that 
are of real importance in the reform of criminal procedure that really 
do cause miscarriages of justice, that we ought to work for them rather 
than for something like this, which seems to me doesn't give us any ad- 
vantage after we do get it. Possibly it hasn't caused any great harm, 
but the opportunities to cause harm are great; it seems to me they out- 
weigh all the advantages we might get from such a law or such an amend- 
ment. — Hugo Pam, Superior Court, Chicago. 

The Question of the Unanimous Jury.— At the Cincinnati, Ohio, 
meeting of the American Bar Association James M. Beck, Attorney 
General of the United States, made a very thoughtful address 
on the subject of the present lawlessness existing all over this coun- 
try. I think anyone who listened to that address, who was a lawyer, must 
have come away with the feeling that it was up to him to do something 
that would be correctional in its character. It seems to me that there 
is a very serious defect of the criminal law, and that is this, 
that it requires unanimity of a jury to bring in a verdict. In 1910, or 
thereabouts, in this state, there were a great number of miscarriages of 
justice in civil cases, some of them so glaring that comment was caused 
upon the failure of jurors to do their work properly. At that time I ad- 
vocated that nine out of twelve might be permitted to bring in a verdict, 
and promptly was the recipient of a number of communications, both 
verbal and in writing, to the effect that there must be something radically 
wrong with my mental make-up to make such a suggestion as that. But, 
upon consideration, the matter grew in importance, and in 1912, when the 
other amendments to our constitution were adopted, they adopted a pro- 
vision making it possible to have a jury bring in a verdict by nine or more 
affirmative votes out of the twelve, and since then, we have had that 
sort of verdict in the State of Ohio. I don't believe that there is any 
lawyer actively engaged in practice in this state who will not say that it 
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has been beneficial, and that it has resulted unquestionably in doing justice 
in cases where justice has been denied before. Before that time we had 
many cases of mistrial, where there was apparently no reason why there 
should be. There were many cases of gross compromise, such as has been 
spoken of by the Public Defender from New York, among others, where, 
for instance, in a damage suit, one member would have an idea that there 
should be a verdict for the defendant, another that there should be $5,000 
damages, and another $500 damages, and the result was there would be 
some sort of a compromise verdict reached for a few hundred or a thou- 
sand dollars, and that was, of course, a denial of justice to that extent. 
I don't know any special reason why you should require that twelve per- 
sons, selected without any special mental fitness — very frequently some of 
them with such gross bias that you would expect some of them standing in 
such relationship to the attorneys and parties in those cases to have that 
they are incapable of considering those matters in an absolutely disinter- 
ested way — I don't see why you should expect unanimity from such a 
jury in a criminal case any more than in a civil case. It is a fantastic 
idea for protecting the rights of the defendants in such cases. If in the 
Supreme Court of the United States, consisting of highly trained men, 
one is the majority required to pass upon the most serious matters that 
come up in the country, I see no reason why a jury sitting in a criminal 
case might not be perfectly safely invested with the right by nine votes 
out of twelve to bring in such a verdict as would protect the public — and 
there is a feeling today that criminal law does not protect the public ; and 
that is evidenced by another serious difficulty. We have had four cases 
in the city of Cincinnati, Ohio, of men: who committed serious crimes 
and who were tried in our Federal Court. Two of them wrecked one of 
our largest banks here. Very promptly after these men get into trouble, 
their health fails, and it is a long time before they can be brought to trial. 
These cases always go to the Court of Appeals, after having the best 
and highest priced counsel, and the Court of Appeals affirms the District 
Court. In the last case, the matter went to the Supreme Court of the 
United States, which refused to act upon it a year or more ago. Now 
then, in the first three cases that I spoke of, very great pressure was 
brought to bear upon the President to pardon, and the men were par- 
doned; one man because his health was failing to such an extent that he 
would die in prison if he were not pardoned. As a matter of fact, he has 
been out of prison about two years, and I can't see that his health has 
failed to any marked extent. Another man who was connected with the 
same affair, was placed at liberty because of the pardoning of the first man, 
who was the chief offender. Now we have convicted another man here, 
and great pressure has been brought to bear before he was even sent 
to the penitentiary at all, to have the President pardon him. And great 
pressure was brought to bear upon the Attorney General of the United 
States, to cause that man to be pardoned. His health has failed also, and 
it would be a terrible thing — an awfully cruel and inhuman thing to have 
that man sent to the penitentiary ! It is that maudlin, sickly, sentimental 
attitude favoring the high priced crooks that disgusts the public. What 
you want is an even-handed justice that will treat your wealthy offender, 
your casual offender, or your man who has political friends and those 
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who can assist him in various ways, so that he will have no better chance 
than anybody else, but will be treated with exact, even-handed justice, 
and nothing more, just the same as the ordinary offender. And until 
you have that, you will have this popular outcry of the public — you will 
have this contempt for the administration of justice, which is the most 
destructive thing in the world to our American institutions. Certainly 
something should be done in the way of creating a sentiment that will 
prevent that sort of thing from being brought to pass. If it is necessary 
it should take the form of law, then some law should be established that 
will take the pardoning power away from the President, so that these men 
who are going unwhipped of justice shall not be allowed to stand before 
the public in such a way as to make a laughing stock of the administra- 
tion of justice. Those cases string along — two of them from 1913 until 
1918 before the men were committed at all. It seems to me these things 
are important for such bodies as the Institute of Criminal Law to consider, 
if you want an effective administration of justice in criminal matters. — 
Walter A. Knight, Cincinnati. 

Criminal Responsibility of the Feeble-Minded. — Our views upon 
this question are naturally affected considerably by whatever theory we 
may happen to entertain of penal responsibility in general. Purely as an 
example, and if I were to adopt a working hypothesis, I would consider 
that of Iarde in his 'Penal Philosophy" perhaps as good as any, and he 
founds it upon two propositions which he calls personal identity and social 
similarity. That is, that the act, together with all its pertinent features can 
be brought home to some definite personal identity and that that person pos- 
sesses a sufficient amount of similarity in his mental constitution to compare 
with the mass of people in general. Now it is easily recognized, of course, 
that there are many conditions due to. mental disease, where it would 
be the general or common sense verdict, that the individual in question, 
who had committed the unlawful act, by reason of mental disease did not 
have such attributes of mind as would correspond to that definition, or 
did not have a sufficient mental capacity so that we would say, under 
such a view that he should be held responsible. If the term is intended to 
include the class generally known as idiots and imbeciles, they have for 
long been taken into consideration, although it has been recognized that 
their mentality, or lack of it, is due to a defect rather than to a diseased 
condition. But I think it probable that the term feeble-minded ordinarily 
includes an additional class not included in the term idiots and imbeciles, 
but who, nevertheless, have a certain amount, varying amounts, of course, 
of mental defect; a class that sometimes has been called morons. Now. in 
the first place, it would seem to me that we have no different question here 
from the general question of irresponsibility due to the particular mental 
condition of the actor. In other words, what we have to determine is 
whether under the theory of responsibility that we adopt the individual has 
a mentality sufficient to satisfy that theory; whether his suspected defect 
may be due to disease or to congenital defect doesn't matter, and, of course, 
the difficulty arises entirely, it seems to me, with the application of our 
theory to the particular individual. For instance, if we adopt the legal 



